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IN THE COURT OF THE ASSISTANT SESSIONS JUDGE:   

UDALGURI: ASSAM 

        PRESENT: Mr. R. LAL, AJS 

        Sessions Case No.58 (DU)/2015 

STATE OF ASSAM 

     Vs 

1. Saurav Biswar  
2. Sambhu Biswas 

   DATE OF EVIDENCE:    10.08.15, 10.09.15, 06.10.15, 15.12.15 

   DATE OF ARGUMENT:  15.12.2015 

   DATE OF JUDGMENT:  15.12.2015 

   ADVOCATE FOR THE PROSECUTION: Mr. B.K. Chetri. 

   ADVOCATE FOR THE DEFENCE: Mr. M. C Narzari 

    CASES REFERRED: 

 

JUDGMENT:  

1. The instant case was initiated on the basis of FIR filed by Kamal 

Das on 25.09.2014 informing the O/C Tangla P.S. that accused 

Saurav Biswas and Sambhu Biswas had, on 30.05.2014 

abducted their younger sister. On the basis of the FIR a police 

case being Tangla P.S. Case No.108/2014 was registered. 

Investigation started and the victim girl was recovered. The 

accused persons were arrested. The victim was medically 

examined and medical report collected. After completion of the 

other usual   aspect, I/O filed the charge-sheet vide CS No. 

06/2015 dated 24.02.2015.  
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2. On receipt of the charge- sheet, the learned Magistrate took 

cognizance of the offence.  In due course the case was 

committed to the Court of Session. Thereafter the Hon’ble 

Sessions Judge transferred the case to this Court for trial. Once 

the case Record was received and after going through the 

materials I framed charge under Sections 366 IPC against the 

accused Sambhu Biswas. As against accused Saurav Biswas 

charge under Section 366 and also under Section 376 IPC was 

framed. The accused persons had pleaded not guilty to the 

charges. Trial then commenced and in the course of trial the 

prosecution has examined as many as 11 principal witnesses. 

The defence has not examined any witness.  

 

3. Point for determination: (i) Whether the accused Saurav 

Biswas and Sambhu Biswas on 30.05.2014 after a prior meeting 

of mind and in furtherance of common intention abducted the 

victim TD from Tangla H. S School after administrating 

intoxicating material to her making her unconscious? (ii) 

Whether the abduction was done with intent or knowledge that 

the girl would thereby be subjected to illicit sexual intercourse 

with another person or be forced to marry a person against her 

choice? (iii) Whether the accused Saurav Biswas thereafter had 

sexual intercourse with the victim TD against her will or without 

her consent?  

 

4. DECISION AND THE REASONS THEREFOR: In this case 

(2) two separate charge has been framed for the two (2) 

accused persons. The charge against Sambhu Biswas is only 

under Section 366 IPC whereas accused Saurav Biswas is 

charged under Sections 366 IPC & 376 IPC.  
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5. Prosecution Evidence: In the instant case 

prosecution has examined as many as 11 witnesses. PW10 

Dr. Sangita Das and PW11 S.I. P.C. Deka are formal 

witnesses being the medical officer and the investigating 

officer respectively. I would first discuss the deposition of 

factual witnesses.  

 

6. Evidence of the Victim: Thumpa Das (victim) has stated 

that accused Shambhu Biswas accompanied accused Saurav 

Biswas to Khairabari on 30.03.15. The charge against the 

principal accused Saurav Biswas is that he had abducted 

the victim to various places and committed sexual 

intercourse with her against her will or without her consent. 

In the above background the evidence of Thumpa Das 

(PW8), the victim of this case need to be studied and when 

I do so, what comes to my attention is that the victim has 

not stated anything about sexual assault or sexual 

intercourse with accused Saurav Biswas. In that view of the 

matter, the charge under Section 376 IPC cannot stand.  

 

7. PW8 Thumpa Das is the victim and has said that she 

came to know Saurav Biswas through telephonic 

conversation and friendship developed between the two. It 

has been  further been stated that  one day accused Saurav 

Bisaws suddenly came to her  school and took her with him 

in a vehicle to his village at Barpeta. It is in the deposition 

of PW8 that while taking her to Barpeta accused made her 

senseless in the car and when she regained sense she 

found herself in one room in a village at Barpeta.  
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8. According to PW8 accused Saurav Biswas promised to 

marry her but delayed performance of the marriage 

ceremony on one pretext or the other. It has also been 

stated by PW8 that later on accused Saurav Biswas and 

Shambhu Biswas started demanding money for performing 

the marriage and they reiterated their demand when her 

family members came to visit her at Barpeta. 

 

9. PW8 has gone on to state that the demand of Rs.100,000 

(Rupees One Lakh) only was made from her brother and 

the money could not be paid then her brother came and 

took her back to the parental house. What could not be also 

forgotten is that PW8 has alleged before this Court that 

accused Saurav Bisaws was already a married man when he 

took her to Barpeta. Closer readings of the testimony of 

PW8 indicate that because of the previous marriage being 

un-dissolved the accused could not marry Thumpa Das 

(PW8).  

 

10. In cross examination certain important fact has come 

out. The facts are as follows: 

(i) PW1 admitted that she had given her school address 

to the accused when the accused wanted to meet 

her. 

(ii) While going with the accused, PW8 had taken her 

bank pass book and educational pass certificate with 

her. It has also come out when the accused came 

and met her it was day time and other persons were 
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present. In other words the girl boarded the vehicle 

of the accused voluntarily. 

(iii) Though PW8 has stated that she was made 

unconscious in the car, she was confronted with her 

previous statement and PW8 admitted that in her 

previous statement to the police she had not stated 

so. Thus this aspect of being made unconscious 

appears to me to be a material improvement. 

 

(iv) PW8 has also admitted that she was not kept 

confined in the room and she admitted of meeting 

the landlord and other persons in that village at 

Barpeta. Infact PW8 took the mobile phone of the 

landlord to talk to her parents. 

(v) What is perhaps most important is the PW8 has no 

where stated in her  examination in chief  that 

accused Saurav Biswas developed sexual inter course 

with her after taking her to Barpeta or while taking 

her to Barpeta. The victim has maintained a 

deafening silence on whether the accused had sexual 

intercourse with her at all. 

(vi)  Last but not the least demeanour of this material 

witness has been noted to be negative inasmuch as 

she refused to answer questions put to her by the 

defence.  

      

11. In so far as the charge of abduction is concerned, PW8 

would depose that that she was made unconscious by the 

accused Saurav Biswas and taken in a car to Barpeta.  But 
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the prosecutrix could not remain consistent to her version as 

is reflected from the cross examination.  

 

12. Evidence of the material witnesses: The informant 

Kamal Das examined as PW1 deposed that on 13.05.2014 

her younger sister Thumpa Das, a student of Khairabari 

Higher Secondary School went to school in the morning 

hours but did not return home. When the sister did not 

return home, so deposed PW1, he looked for her for a few 

days, but she remained untraceable. PW1 would depose that  

after 2/3 months of the incident, her sister one day 

telephoned  and told him that she  has been kept in a room 

in Barpeta by accused Saurav Biswas and that she want to 

return home. At that time the FIR was filed and thereafter 

police went to Barpeta and recovered his sister.  

 

13. Haradhan Das (PW2) is the father of the girl and he has 

stated that when his daughter became untraceable, he along 

with other family members looked for her but could not find 

her. Corroborating PW1, PW2 have said that after 2/3 

months her daughter telephoned Kamal Das (PW1) and told 

him about staying at Barpeta. It is in the deposition of PW2 

that after that he along with his son (Kamal Das), V.D.P 

Secretary and some family acquaintance went to Barpeta 

and met his daughter. According to PW2, accused Saurav 

Biswas demanded of Rs.100000 (Rupees One Lakh) only as 

dowry for the marriage. The FIR was in such circumstance 

filed leading to the recovery Thumpa Das (victim). 
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14. Shyamal Das (PW7) has deposed that he accompanied 

Kamal Das (PW1) to Barpeta and found Thumpa Das. PW7 

has further stated they saw Thumpa Das from outside the 

house and returned home that day. Thereafter accused 

Shambhu Biswas demanded of Rs. 100,000 (Rupees One 

Lakh) only as dowry from PW1. In such circumstance PW1 

filed the FIR seeking help of police for recovery of his sister. 

It is also in the deposition of PW7 that thereafter he 

accompanied PW1 and the police party to Barpeta where girl 

was recovered. 

 

15. Shankar Das is a leader of a Bengali Federation and has 

been examined as PW9. In his statement given on oath PW9 

would state that he went with PW1 to Barpeta and found 

Thumpa Das in a rented house. PW9 has further stated that 

accused Shambhu Biswas told him that accused Saurav 

Bisaws is already married to another girl and demanded of 

Rs. 100,000 (Rupees One Lakh) only for arranging divorce 

from the previous marriage. This witness has further averred 

that after about one month he along with PW1 again went 

to the house at Barpeta where Thumpa Das was staying. 

This time, so deposed PW9, accused Shambhu Biswas  told 

them that he is not willing to get his son  married to Thumpa 

Das and in that background the FIR was filed by the 

informant. 

 

16. It is time now to read cross examination portion of the 

evidence of these witnesses. In cross examination the 

following facts came out: 
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a.  None of the four witnesses had seen the accused 

persons or any one of them taking Thumpa Das from 

Khairabari to Barpeta. 

 

b. PW1 and PW2 are brother and father of the victim girl 

but they did not report to the police about the missing 

of the girl for more than two months. It indicates that 

these two persons are not telling the whole truth 

when they state that the girl was abducted. Had it 

been so, there would not have been a delay of 4 

months. In the ordinary course when a girl from the 

family, specially a young girls aged about 19 years, 

goes missing the family members make endeavor to 

trace her out and if they are not successful, then they 

report to the police without delay. In this case what 

appears is that the family members came to know 

that the girl (PW8) left the house of her own choice 

and that is why they did not inform the police 

promptly. 

 

c. Even after getting information that Thumpa Das was 

at Barpeta the family members did not immediately 

approach the police. Police force was approached only 

when the accused Saurav Bisaws did not agree to 

marry Thumpa Das even after receipt of formal 

proposal. 

 

d. The prosecution witness indicated   that there was a 

demand of Rs. 100,000 (One Lakh) only. But when 

the previous statement was confronted, it came out 
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that this aspect of  demand of dowry is an 

improvement and embellishment.  

 

e.  PW1 is categorical that he filed the FIR because 

accused Saurav Biswas refused to marry his sister. It 

also came out that though PW1 stated in his 

examination  in chief that after getting where-about 

of his sister, he filed the FIR, in cross examination it 

has come out that before filing FIR , PW1 had gone to 

Barpeta twice and interacted with the accused 

persons.  

 

f. PW2 claimed that he too went his son to Barpeta and 

met his daughter. But other witnesses more 

particularly PW7 has repudiated this claim of PW2. 

PW7 has admitted that Haradhan Das did not go to 

Barpeta.  

 

g. PW9 stated during cross examination that Thumpa 

Das took her bank pass book, her ATM and other 

necessary documents with her when she went to 

Barpeta. These aspects indicate that Thumpa Das had 

made prior planning to leave her parental house and 

go to the house of the accused persons. Had it not 

been so, there was no reason for school girl to take 

her bank pass book and educational certificate with 

her to the school.  

 

h. The cross examination of PW9  repudiate the 

testimony of PW8 inasmuch  PW8 has stated that she 
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had no planning to go with accused persons and that 

the accused had made her unconscious while taking 

her to Barpeta. But the evidence of PW9 shows that 

the girl left her home on that day after making 

preparation for leaving the parental home 

permanently. Documents like bank pass book, 

educational certificate are vital documents, which no 

one takes to his/her school. When a girl without 

informing her parents takes these documents with her 

and then goes missing and thereafter though girl 

remains untraced her family members do not file any 

FIR it leads to a clear inference that a girl had gone 

on her own to the house of the accused persons at 

Barpeta. 

 

17. Evidence of Other Prosecution Witnesses: Radha Rani 

Das (PW3) is the mother of Thumpa Das (PW8). She would 

state that as accused Saurab Biswas refused to marry her 

daughter, the FIR was filed. Rabi Das (PW4), Phukan Wary 

(PW5) and Subhas Barman (PW6) had stated in one breath that 

Thumpa Das (PW8) had run away from the house with one boy 

and after few months she was recovered. Beyond that is 

nothing else in the evidence of these witnesses. 

18. A reading of testimony of PW3, PW4, PW5 and PW6 does to 

show that prosecution witnesses had stated clearly that the girl 

had run away i.e. she had gone voluntarily with the accused 

persons. These four witnesses  have not stated anywhere  that 

the accused forcefully or by deceive took away that victim girl, 

reiterate PW3 candidly states that the girl was  filed because 



11 
 

accused Saurav Bisaws refused to marry her daughter after 

taking her to Barpeta. 

 

19. Evidence of Formal Witnesses:  Dr. Sangita Das (PW10) 

has stated on oath that on 22.11.2014 she had examined 

Thumpa Das and she did not find any injury marks in the 

private parts of the girl. According to the doctor, the uterus of 

the patient (girl) was found bulging and bunging which indicate 

that the girl may have been pregnant.  

 

20. In cross examination PW10 has admitted that it is not 

necessary that bulging and bunging of the uterus would always 

mean pregnancy; such a condition, so opined the doctor could 

be for other reasons also. The doctor further admitted during 

cross examination that pregnancy can be determined properly 

through urine test and in the instant case the I.O. had not 

submitted the urine test report to the doctor. The net result was 

that the doctor could not come to a definite opinion as together 

the girl was pregnant or not. 

 

21.  Now let me come to the evidence of the Investigating 

Officer S.I. P.C. Deka examined as PW11. The Police Officer had 

stated on oath that the FIR was lodged almost four months 

after the incident and before that no information whatsoever 

was given to the police about missing of the young girl by the 

family members. It does not stop here. PW11 has deposed that 

at the time of filing FIR the informant requested that no rescue  

operation should be  conducted immediately and it was only 

after another two months that the informant came to the police 

station  and asked for police help to rescue his sister. In cross 



12 
 

examination PW11 admitted that the case was filed actually 

because accused Saurav Biswas did not marry the girl after 

taking her to Barpeta. 

 

22. Analysis of Evidence:  The charge against the two 

accused persons is of abducting the girl against her will. PW8 

has deposed that she was made unconscious by the accused 

and taken to Barpeta. But from the evidence of other 

prosecution witnesses, as discussed above, it clearly comes out 

that the girl had gone on her own to the house of the accused 

persons. 

 

23. The second, charge is that accused Saurav committed rape 

of the girl.  As the principal prosecution witnesses has not even 

indicated that accused had sexual intercourse with her and as 

the girl is major about 18 years of age the silence of the girl on 

such vital aspect of the prosecution case leads to only one 

conclusion that this charge under section 376 is also not proved. 

 

24. In the result the charges against accused persons fails. Both 

accused are acquitted and set at liberty. Bailor discharged.  

 

25. Before I part with the record I must point out that this is a 

case of non application of mind by the investigating officer. 

During cross examination PW11 (IO) admitted that the real 

reason for filing this case was that the accused Saurav Biswas 

was not willing to marry Thumpa Das. So is the deposition of 

other prosecution witnesses. In that view of the matter the 

charge against the accused persons should have been 
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something else and not offence of abduction and rape. The SP 

Udalguri is requested to ensure a correct and proper 

investigation.  

 

Given under my hand and seal of this Court on this the 15th day 

of December 2015.  

         

         (R. Lal) 
           Asstt. Sessions Judge, 
           Udalguri: Assam 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



14 
 

 ANNEXURE 

PROSECUTION SIDE: 

Number of Prosecution witnesses examined:  11. 

i. PW1 Kamal Das 

ii. PW2 Haradhan Das. 

iii. PW3 Radha Rani Das. 

iv. PW4 Ravi Das. 

v. PW5 Phukan Wari. 

vi. PW6 Subhas Barman. 

vii. PW7 Shyamal Das. 

viii. PW8 Thumpa Das. 

ix. PW9 Sankar Das. 

x. PW10 Sangita Das. 

xi. PW11 Prabin Ch Deka 

Number of prosecution documents exhibited: 05. 

i. Exhibit 1 is the FIR. 

ii. Exhibit 2 is the statement u/S 164 Cr. PC 

iii. Exhibit 3 is the medical Report. 

iv. Exhibit 4 is the Sketch Map. 

v. Exhibit 5 Charge Sheet. 

DEFENCE SIDE: 

Number of Defence witnesses examined: Nil 

Number of Defence document exhibited: Nil 

                      
       
           (R. Lal) 

                 Asstt. Sessions Judge, 
                         Udalguri: Assam 


